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Terms of Beference

This report has been prepared at the request of the City Solicitor’s Office of Toronto. The mtent
15 to present an objective review and analysis of issues related to the definition of group homes
(excluding cormrectional group homes), as well as the mandatory separation distances to which
these homes are subject, and to provide an expert opmion for City Council’s consideration. The
followmg is the scope of work for this report:

1.

Brief overview of the provincial and nmnicipal legislative and policy framework
governing group homes m Ontano and specifically in the City of Toronto.

Description and analysis of the nature and purpese of the "group home™ use, as it
15 understeod n provineial and municipal legislation and policies.

Literature review and analysis of the origins and development of the defimition of
"group home" in provineial and municipal land use legislation, specifically in the
City of Toronto.

Literature review and analysis of the land use planning rationale/objective for
separation distances in municipal by-laws and the ongins and development of the
separation distances provisions that apply to group homes in the City of Toronto
through current zening by-laws and the November 8, 2012, draft of the proposed
City-wide Zonmg By-law.

a) An opmion on whether each of the followmg 15 supported by accepted land use
planning principles and objectives:

1] the definition of "group home” m the November 8, 2012, draft of the City-
wide Zoning by-law for the City of Toronto and specifically the definition’s use
of the terms "by reason of their emotional, mental, social or physical condition or
legal status"; and

1] a separation distance between group homes generally and m particular, the one
specified i the November 8, 2012, draft of the City-wide Zoning By-law for the
City of Toronto

b) This opmicn should mclude consideration of the City's junizdiction under the
Ontario Planning Act, the Provincial Policy Statement 2003, and the City's Official
Plan.

a) An opmion on whether each of the following is consistent with the Ontario
Human Rights Code and section 15 of the Canadion Charter of Rights and
Freadoms:

i.  the definition of "group home” in the November 8, 2012 draft of the City-
wide Zoning By-law of the City of Toronto and specifically the definition's
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use of the terms "by reason of their emotional, mental social or physical
condition or legal status"; and

ii. a separation distance between group homes, generally and as provided for in
the November &, 2012, draft of the City-wide Zonmg By-law for the City of
Toronto

b} This opimicn should mclude analysis of whether, pursuant to the Ontanie Humean
Righiz Code, the definition of "group home"” and the separation distance m the
November 8, 2012 draft by-law are reasonable and bona fide, m the corcumstances.
The analyzis should melude a response to the followmg questions, required by lnman
rights analysis:

1) Are there reasonable alternative ways to define the "group home” nse
other than the definition in the November 8, 2012 draft of the City-wide
Zoning By-law for the City of Toronto and its reference to the terms “by
reason of ther emotional, mental, social or physical condition or legal
status?”

) Does a separation distance between group homes in the City of Toronto
draft by-law accomplish the land use planming purpose/objective for which
1t was designed?; and

mi)  Are there reasonable alternative ways to achieve the land use plannmg
purpeseiobjective other than through the separation distance provisions? If
s0, what are they?
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Summary

The definition of group homes in the City of Toronto zoning by-law (No. 438-86)" appears to
have onginated with the 1972 Provincial Policy on Group Homes and recommendations from the
City’s Working Committee on Group Homes m 1978 Initially. the City struggled with the
definition of group homes and the idea of separation distances; separation distances were
mcluded m vanous versions of by-laws before 1978, The City of Toronto’s efforts to tackle the
1zsue of group homes through zonmg by-laws started even before the City had any clear
puidance from the Province. The validity of separation distances seemed to have gamed force
from the recommendations of a Provimcial Inter-mumistenial Working Group. In 1978, these
recommendations became the Provincial Policy on Group Homes.

The City of Toronto (pre- and post-amalgamation) has followed the provincial mterest and the
objectives of provincial policies on demstitutionalization and commumity hving by allowing
group homes m all residential zones. However, even though separation distance is a legitimate
and valid zoning tool to mitigate imwanted impacts from particular types of land uses, the report’
expresses reasonable concern that City’s current and proposed defintions and separation
distances for group homes fail to stand up when examined in relation to the Ontaro Human
Rights Code and the Canadian Charter of Rights and Freedoms.

This report could not find a sound, accepted planning rationale behind the currvent definifion and
separation distance included for group homes in the City of Toronto s zoning by-law (No. 438-
86). It also did not come across evidence of any reasonable alternative options explored by the
City to accommodate residents of group homes. It does however find that the City's efforis to
address the issue of group homes thus far have been done in good faith.

The report recommends that the part of the definition that :dentifies the charactenistics of the
people in group homes be deleted from the by-law, as the Human Rights Tribunal of Ontario or a
Court could deem this part of the definition meonsistent with section 35(2) of the Planning Act
or the Ontario Humean Rights Code and section 15 of the Canadian Charter of Rights and
Freadoms.

Whether or not the Human Rights Tribunal or a Court would conchide that the separation
distance for group homes is meonsistent with the Ontario Humean Rights Code and the Canadian
Charter of Rights and Freedoms, this report concludes that there is sufficient merit to this

perspective that a different approach should be adopted.

Although I have not been provided with any evidence of hardship, under the City's current
zoming by-law or without it, the changes proposed m this report should not cause any undue

hardship to the City. In fact, they may reduce some of the hardship the City now experiences in
its enforcement of the current zoming by-laws.

lmthﬂawmmﬂsmﬂdebykﬂs&mm pre-amalzamation municipalities.
Hﬂ'ennl_'.rﬂleﬂlry of Torento zoning by-law is being referred to.
* Referances reviewed and cited are listed at the end of this report. Cited case law is available in foomotes.
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The report makes the following recommendations for the proposed City-wide Zoning By-law:

* Delete the phrase “by reason of ther emotional, mental, social or physical condition or legal
status™.

= Replace “3 to 10 residents” with “a maximmm of 10 persons.™

+  Use the following defmitions of group homes and residential care homes:

Group home means premises used fo provide supervised living accommodation as per the
reguirements gf its residents, licensed or finded under the Province of Ontario or
Government of Canada legislation, for a maximum of 10 persons, exclusive of staff, living
together in a singls housekesping unit.

Residential Care Home:

Means supervised living accommeodation that may include associated support services,

i. Licensed or funded under Province of Ontario or Government of Canada legislation;
ii. Meant for semi-independent or group Iiving arrangements; and

ifi. For more than ten persons, exclusive of staff.

* Remove the requirement for a separation distance for group homes, but not for residential
care homes.

= Before adopting the proposed City-wide Zoning By-law, review all its provisions in the
context of the Ontario Human Rights Code, the dccessibility for Ontarians with Disabilities
Act, and the Canadian Charter of Rights and Freadoms.

= If the City bas a reason to believe that a land use has an unwanted mpact on its swroundimgs,
then separation distances could be considered to alleviate such an mmpact. These distances,
however, need to be appropriately rationalized based on the findings of a thorough study of
facilities, actrvities, and functions associated with the specified land use and thew mopacts,
along with pubhic consultation.

* Develop a Citizen’s Guide to the proposed City-wide Zonmg By-law, which could inchade,
among other things, clarifications about and considerations respecting sensitive or
mcompatible uses and a brief rationale behind separation distances, if they are mchided.

* Initiate a trammg program for the City’s land use planners and polbicy makers to help them
understand and apply the provisions of the Ontaric Human Rights Cods, the dccessibility for
Omtarians with Dizabilities Act, and the Canadian Charter of Rights and Freedoms m the
context of nnicipal planning policies and practice.

Recognizing the Province as a key and maportant player in the issue of group homes, the report
offers the followmg as suggestions for the Province to consider:

* FRemove the expression “by reason of their emotional, mental, social or physical
condition or legal status™ from the definition of group homes m the two key pieces of
provincial legislation that guide mumicipal governance — the Municipal Act and the City
of Toronto Act.

=  Instmct municipalities across Cntario to modify their definitions of group homes and
make them consistent with the Ontario Human Rights Code and the Canadian Charter of

4
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Rights and Frsedoms and remove separation distances for group homes, if they exist,
from all zoning by-laws.

= Inclode a reference to the Ontanio Human Rights Code as well as the Aecessibility for
Omtarians with Disabilities Aet m the Provineial Policy Statement and advise readers that
the Policy Statement should be read i conjunction with the Ontario Human Rights Code
and the provisions m the Aecessibility for Ontarians with Dizabilifies Act.

+ Add a provision to the Provincial Policy Statement requinmg nmmicipalities to ensure that
their by-laws are consistent with the Ontario Humem Rights Code and the Accessibility
[for Ontarians with Disabilities Act.

+ Imitiate an educational program for nmnicipal land use planners to help them understand
the provisions of the Ontaric Human Rights Code, the dccessibility for Ontarians with
Disabilities Act, and the Canadian Chavter of Rights and Freedoms and their
implications for planning policies and practice at the mumicipal level.
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1. The provincial and municipal legislative and policy framework governing group homes
in Ontario and the City of Toromnto.

All three levels of government are mvolved m approving, licensing, funding, and siting group
homes. For example, the federal and provincial governments, among others, have been largely
responsible for fonding these homes. Provincial govermment has the added responsibility of
approving and licensing. Depending on the nature of group homes (whether they are for children,
adults with specific dizsabilities, and so on), several ministries are mvolved m the hcensing

process. For example:

. T]Epmﬂmma]h[mshjruf[ﬂ]ﬂdrenaudiﬁunﬂlﬂms 15 authonzed by law to approve and
1ssue a licence to operate a group home that honses children with developmental disabilities
and special needs. It is the Mimistry’s responsibality to assess whether basic care and safety
requirements, set out m the Child and Family Services Act, as well as other regulations and
policies, are bemg met and to take action when these requirements are not being met.

+  The Mmistry of Compmmity and Social Services, under legislation such as the Services and
Supporis to Promote the Social Inclusion of Persons with Developmental Disabilities Act, the
Developmental Services Act and regulations (repealed m 2011), and the Charitable
Instinutions Act (repealed m 2010), regulates certain group homes.

+  The Mmstry of Correctional Services through the Ministry of Correctional Services Act 13
mvolved m the operation of Correctional Group Homes. Given the agreed scope of work,
Cormrectional Group Homes are not discussed m this report.

+  The Mmstry of Health and Long-Term Care under s mandate from the Homes for Retarded
Persons Act (repealed in 2001) has in the past played a role in overseeing group homes.

Mumcipal governments, within the provisions of land use legislation such the Planning Act, the
Provincial Policy Statement®, mmmicipal official plans, zoning by-laws, site planning
requirements, and minor variances guide the location of these facilities and nxake sure that the
group homes comply with local building, health occupancy, and fire safety standards. Under the
Mumicipal Act, a mumcipality can 1ssue a business licence to operate a group home (as long as a
by-law has been passed under section 34 of the Flanning Aer) after confirmation of confornmty
with zoning by-laws, compliance with Building and Fire standards and other applicable by-laws,
and above all, hcensing and finding approval from the Provineial government.

The City of Toronto Aet 2006 allows the City to issue a hicence for group homes, as long as the
City has passed a by-law under section 34 of the Planning Act that permits the establishment and
use of group homes m the City. However, to date the City has not adopted a by-law to license
group homes.

The City of Toronto has taken the position that group homes are and should remain a provincial
responsibility. Its representatives have long argued that since the Province of Ontano has
legislative responsibility for group homes, as well as the major responsibility for findmg them, it
15 logical that anthonity to license or approve group homes should rest with the Province. They

3 The Provincial Policy Statement provides policy direction on matters of provincial interest related to land nse
planning and development.
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have firther argued that “fiunding at the provineial level, combmed with licensing at a municipal
level, wm:]dleadto duplication and fragmentation of supervision, responsibility and fiscal
accountability. ™

2. The nature and purpose of the "group home" use as it is understood in provincial and
municipal legislation and policies.

The idea of group homes emerged from shifts m the way society provided residential facilities
for people who have physical or mental disabalities that prevent them from hving m home
sitnation without supports. For many years, these services were provided by the government m
government-operated institutions, which tended to be large, self-contained, and separated from
urban centres.

With the advent of the idea of community Iiving and deinstitutionalization in the 1970s, 1 was
thought that people who had earlier been confined to mstifutions could, if placed in a more
homelike setting in the commumity and given appropriate supervision, training and support, lead
more satisfymg and productive lives. This transition from institutional to resdential iving led to
the concept of group homes, as well as the group home zonng problem.

The Municipal Act of 1980 attempted to define and describe group homes. The Act has been
amended and replaced several times, most recently m 2006, but the defimition of group homes

has remained unchanged:

a residence licensed or funded under a federal or provincial statute for the
accommodation of three to 10 persons, exclusive of staff, hving under supervision m a
single housekeeping unit and whe, by reason of ther emotional, mental, social or
physical condition or legal status, require a group hiving arrangement for their well being.

This same defmition was used m the City of Toronte Act 2006, which created a framework of
broad powers for the City.

A slightly different definition had been proposed by Ontario’s Cabmet Commmittee on Social
Development for the Inter-mimisterial Working Group on Group Homes m 1978, The Working
Group had been formed in response to the governments deinstitutionalization of living
arrangements for people with disabilities and special needs to provide gmidance for the crderly
development of new homelike care facilities in a commmmity setting. Two equal but opposite
forces were in play at the same time — one to ensure that nmmicipalities accepted group homes,
and the other to support restnictive zonmg by-laws.

The Workmg Group defined group homes m the following way:

A Group Home 15 a smgle housekeepmg unit in a residential dwelling m which three to ten
unrelated residents (exchudes staff and receiving famuly) live as a family under responsible
supervision consistent with the requirements of its residents. The home 15 licensed or
approved under Provincial statute m compliance with nmmicipal by-laws.

* Group Home Primar, 1984,
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A model by-law proposed by the Working Group supported and encouraged separation distances
between group homes and other residential land nses.

While the City of Toronte largely followed the provincial puidelines emanating from the
Working Group on Group Homes report, its defmition of group homes rensained shghtly
different from the provineial proposal. Its zonmg by-law (No. 332-78) defined group homes as
follows:

A residence for the accommodation of six to ten persons exclusive of staff, who by
reason of ther emotional, mental, social or physical condition or legal status require a
gmrup living arrangement for their well-being where:
The facility is supervised, or members of the group are referred, by a hospital, court
OT goVernment agency; or
+ The facility is funded wholly or in part by a govemment, other than funding provided
solely for capital purposes; or
= The facility is regulated or supervised under a general or special Act.

Although the provincial and city definitions were similar in many respects, they differed in the

followmg three ways:

+ In the City's zomng by-law (No. 332-78), a group home was called a residential care facility.

*  The City’s definition allowed for six to ten residents, becanse the City defined a group of up
to five unrelated persons occupymg a smgle dwelling unit as a fanuly.

= The City's definition inchided the terms “by reason of ther emotional, mental, social or
physical condition or legal status.™

The City's definition, especially, the phrasze “who by reason of ther emotional mental social or
physical condition or legal status™ seems to have emerged from the recommendations of the City
Working Commattee on Group Homes 1978,

The definitions of group homes across Ontario mumicipalities (foday and pre-amalgamation) are
similar. However, some definitions encapsulate various types of group homes, such as foster
homes, homes for the elderly, residential care facilities, crisis care facilities, emergency shelters,
comrectional group homes and others. Some use the terms “by reason of ther emotional, mental,
social or physical condition or legal status™ — at least until very recently® — while others have
restrictions placed on the locations of these facilities, meludmg separation distances. In some
nmmicipalities, separation distances vary based on mumber of residents living i the dwelling umit
as well as whether the group home is inside or outside of the urban boundary. Barrng a handful
by and large, Ontario municipalities allow group homes m all residential zones.

3. The origins and development of the definition of " group home" in provincial and
municipal land use legislation, specifically in the City of Toronto.

Gn:mpHunEPrlmﬁ 1984
mmmmmmmwmmm a5 a reqult of reconsidering it, given the

bumaam rights challenge,
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The origins and development of the definition of “group homes™ at the provineial level can be
traced fo the report produced by the Inter-numisterial Working Group in 1978, Among other

thmgs,ﬂ:eWm‘kmgGmnpmchmgedwﬂhdeﬁnmggmuphumsasweﬂas recommending
approaches to encourage or require municipalities to amend restoctive zonmg by-laws. The

followmng recommendations of the working group are relevant to this section.
1 That the followmg definition of a group home should be used:

A Group Home is a single housskesping unit in a residential dwelling in which three fo
tem unrelated vesidents {excludes staff and receiving family) live as a family under
responsible supervision consistent with the requirements of its residents. The home is
licenszed or approved under Provincial statute in compliance with municipal by-laws.

2 That planning guidelines and the model by-law should be conveyed to numicipalities
through momnicipal associations and promoted by the community planning advisory
branch of Housing and the Mnistry of Community and Services branch.

3. That numicipalities should be encouraged to develop by-laws governing group homes.

4 That a letter shmﬂdhesemtonnmmpahtm pointing out their responsibilities to provide
accommodation for social service cases in a commumity setting and asking that they not

prohubit group homes by zoning.

5. That a smoilar letter should be sent to the Ontario Municipal Board outlining the
provincial policy on group homes m relation to mumicipal zonmg.

6. That an amendment should be made to the Municipal Act to permit mumicipalities that
ah‘eudypn:_:vﬂedfor group homes m their zoning by-laws to require that such homes be

Later the same }remr,,gim Working Group’s recommendations were accepted as the provincial
group homes policy.

In October 1979, following the recommendation of the Inter-numnisterial Working Group, the
Provincial Secretariat for Social Development, m cooperation with the Mmistry of Housing,
released draft planming suidelines for group homes.

The plannmg gmdelines recommended that group homes be permitted in all designated
residential zones. It went on to state:

In order to prevent an undue concentration of group homes in specific areas of
nmmicipality, standards requiring a mmimuom distance separation between these facilities
will be mcorporated in the implementimg restricted area by-law.

Grmguﬂmm 1978, Feport of the Inter-ministerial Working Group.

M:rshall,] 1984, Zoning Law for Group Homes and Comonmity Residences; passing reference in Birch's report
1983,

9
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The response from the Association of Municipalities of Ontano (AMO) in Jammary 1981
mdicates confusion about what was required of the nmmicipalities. The AMO was of the opinion
that the guidelines were not mandatory. The AMO took exception to the Secretariat’s
recommendation to miroduce separation distance factors in the by-laws in order to linut the
mumber of group homes m a residential area and also raised the spectre of a monicipality’s bemg
subject to hitigation if it did so. This waming was prescient.

A year later, a section was added to the Municipal Aet 1980 to permit the council of a local

mummicipality to pass by-laws requirmg the registration of group homes, followmg the Provmcial
Policy of 1979.

This move was followed by the development of a resource manual on group homes prepared by
Margaret Boch, Provincial Secretary for Social Development, in 1983, The report’s objectives
were to give nmmicipal officials a clearer understanding of the provineial policy; the types of
group homes that could be licensed or approved; the way n which group homes should be
established, regulated, and assessed; and the most appropniate means of effecting comesponding
changes in mumicipal official plans and zoning by-laws.

The guestion of group homes and related zoning arguably first arose in the City of Toronto m the
early 1970s, well before the Provmee began to take action on the 1ssue. The 19705 saw a trend
towards community living for children and adults requiring special services who had previously
been living in large, government-run institations. This demstitutionahzation process resulted m
service providers’ setting up group homes in commmnities, but many ran into oppesition from
residents in the affected neighbourhoods. At the same time, other neighbourhoods were
experiencing undue concentrations of group homes. To address these issnes of neighbourbood
opposition and unequal distribution, m 1974, Toronte council passed a motion of intent
regarding group homes that mcluded the following definition:

A group home is defined as one where an agency-operated home provides care for 4 or
moTe children m a family-type setting where the emphasis 15 on meeting the specialized
neads of adolescents or serously disturbed youngsters for whom mstitational care 13
contra-mdicated, or on the study and/or treatment of disturbed children through the use of
this settmg.

To put the issue to rest, m 1977 the City passed a zoning by-law (No. 219-77) regarding
Therapeutic Group Homes that mclnded a definition of this type of facility:

Therapeutic group home means the whole of a building comprismg a single habitable it
which is neither owned nor operated for the purpose of gam and which is occupied as the
permanent residence of not more than & persons residing therein for the purpose of
receving medical, social or psychological care from and bemg at all times under the
control of at least one adult person and not more than two adult persons qualified to
provide such care, provided that where such home 15 occupied by children there is present
in the home at all times that children are present one such adult person for every four
children, or fraction thereof, under the age of steen years and one such adult person for
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every six children, or fraction thereof who are sixteen years of age or over, but does not
mclhude any use or establishment otherwise defined by this by-law.

This by-law raised concerns among almost everyone mterested m the establishment or operation
of group homes, from residents” associations to fimders and providers such as the Mmistry of
Conmmmity and Social Services and the Children’s Aid Society.

That same year, a Working Commuttes on Group Homes was struck by the City to Jook mnto the
1ssue, which recommended repealing the Therapentic Group Homes by-law and replacing it with
anew one with the followmg definition:

A residential care facility is any conmmunity-based group hiving arrangement for six to ten

mdividuals exclusive of staff with social, legal, emotional, mental or physical handicaps

or problems that is developed for the well bemng of its residents through self-help and/or
professional care, gunidance, and supervision unavailable in the resident’s own fanuly or

i an independent living situation.

* FResidenfial care facility may locate m a smgle family dwelling, boarding or lodgmg
house, or converted dwelling house, or any building built for that purpese, but which
m all cases must be fully detached and occupied wholly by that use.

+ Residential care facility inchodes group homes, group foster homes, halfiway houses,
residences for the physically or mentally handicapped or disabled persons and special
care boarding or lodgmg houses, but does not include anything else defined in this
by-law.

The City's Working Committee proposed replacing this definition with a new definition that
would be more mchisive and would cover all types of residential care facilibes for adults and
children.

The City Council accepted the Committee’s advice and passed a new zoming by-law (No. 332-
78) that meluded the followmg, shghtly different, version of the definition:

Residential care facility means a residence for the accommodation of six to ten persons,

exclusive of staff who by reason of therr emotional, mental, social or physical condition

or legal status require a group hiving arrangement for ther well bemg, and

a) Such facility is supervised, or the members of group are referred, by a hospital,
COurt or government agency, or

)] Such facility 15 wholly or in part by any government, other than funding provided
solely for capital purposes; or

c) Such facility is regulated or supervised under a general or special act.

This definition, adopted m 1978, remams m effect in the City of Toronto’s current zonmg by-law
(Mo. 438-86).

Wote that one of the mandates of the provincial Inter-ministerzal Workmg Group, discussed
earlier, was to address the controversy that had arisen m the City of Toronto at that time and, at

1
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the same time, provide puidance for a consistent definition and acceptance of group homes
across the city as well as the province.

It is important to note that the current zonmg by-laws in the City of Toronto are a collection of
43 different zoning by-laws mherited from the six pre-amalgamation numicipalities. These
remam m force today. Each former nunicipality has 1ts own hustory related to the definition of
group homes, which are beyond the scope of this report. However, Appendix 1 lists the
definitions as they current exist in the zonmg by-laws and are applied in each former
mmicipality.

4. The land nse planning rationale/objective for separation distances in municipal by-laws
and the origins and development of the separation distance provisions applicable to group

homes in the City of Toronto in force through zoning by-laws and the November 2012 draft
of the City-wide Zoning By-law.

Separation distances have long been used in nmmicipal zomng by-laws. Zoning has its roots m
New York City m 1916. It was developed to cure the ill-effects of incompatible land uses — for
example, noxious mdustries located near homes — and to prevent musances by focusimg on the
designation and separation of land uses. Maximmm heights and muninmm setbacks were also
added for public health reasons to ensure light and air in tenements.

Separation distances in zoning are ntended to contrel the unwanted land-use impacts of a
specific type property on the surroundmg properties and on the city as a whole. Zoning 1= also
used to manage the potential overconcentration of certain types of land use, services, or housing
m a neighbourhood.

While zoning 15 an 1mportant and legal way of managing land use and future development i the
Province of Ontarie, it is subject to criticism. Many Canadian planning schelars (Finkler and
Grant, 2011; Hodge and Gordon, 2008; Skelton, 2012) have proclammed that zoming is inherently
exclusionary, overly technical and rigid, and, more generally, irelevant in today’s cities.

According to Hodge and Gordon (2008), who wrote the well-known textbook Planning
Cemadian Communities, a ]ancluse determumation is usually based on three components —
facilities, activities, a.mi functions®.

=+ Facilities: a description of the physical alterations made to parcels of land and pubhic nghts-
of-way, especially buildings and other structural features. The type of building (=g,
detached house, office building) needs to be noted, because this designation will mdicate the
form and quantity of mdoor space available to users.

= Activities: a description of what actually takes place on parcels of land and in public spaces.
This mvolves observing the various users and the form their use takes, usually focusmg on
relationships of people obtammg goods and services and the mode of transportation mmvolved.
Thus, a house is normally used for residential activities, a fire hall for emergency protection
activities, a parkmg lot for vehicle-storage activities.

* Hodge and Gordon. 2008, P 144,
12
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+ Functions: a description of the basic purpose of an enterprise or establishment located ona
parcel of land. Individuals, firms, and mstitutions use a specific location for places of
residence, business, government, or assembly, and it 15 these latter purposes that need to be
noted.

The origins of separation distance provisions applicable to group homes in the Toronto zoning
by-law lie m the followmg motion of intent passed by Toronto City Council m 1974:

Be 1t resolved that City Council declare its mtent to enact a by-law that would provide
that no therapeutic group home be permitted to be established within a distance of 200
feet of any bunldmg being used for a sinular purpose m all ‘B’ districts for the purpose of
group home as defined above.

Your Conmmttee also recommends that the mtent declared by City Council in adopting
Clanse 4 of Beport No. 5 of the Committee on Buildings and Development on Febmary
22,1974, which applied a numinmm of 400 feat spacing between therapeutic group
homes in the area bounded by Parliament Street, 5t. James Cathedral, the Don River and
Gerrard Street be varied to conform to the above general mtent for all ‘B districts.

Before this motion of mtent, there was no separation distance requirement i Toronto’s zoning
by-law and the term “group home™ was not used.

In 1977 the City passed a zonmg by-law (No. 219-77), which mclnded a definition of
“Therapentic Group Home,” along with a distance requirement of 800 feet, the length of
approximately two city blocks. The by-law cansed considerable controversy. To respond to the
controversy, the City set up a Working Committee on Group Homes, which recommended that
the by-law concerning “Therapeutic Group Home™ be repealed. The Workmg Committee also
recommended varying distances between group homes, depending on the mumber of residents,
while contimuing to permit such facilities m all residential areas, subject to ngid spacing
requrements. In Commuttee’s view, “by controlling the factors of the mumbers of residents, the
distance between homes, and the type of dwelling house, neighbourhoods will be adequately
protected from concentration and from reasonable or inmanageable mtrusion ™

The Commuttee clanfied the intent behmd its recommended policies by statmg that “it was to
distribute residential care facilities equitably throughout all residential areas...™ (p. 215) and to
address neighbourhood fears and anxieties regarding such facilities. It further saud that the
potential effect of the policies would be that “there would be no further concentration of
residential care services in areas where the mumber of facihities were excessive ™

While the defimtion of a residential care facility that incheded group homes was accepted, the
proposal to vary separation distances was not icluded in the new 1978 Residential and Crisis
Care by-law (Wo. 332-78). Heeding the view of the City Solicttor of the tome that this provision
could not be legally implemented, the Council settled on a uniform distance of 200 feet. In the
subsequent reorganization of this by-law, the distance requirement was camed over, except that
it was converted from feet to metres (that 15, 800 feet became 243 metres).
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The Inter-ministerial Working Group and subsequent Provineial Policy on Group Homes
reinforced the idea of separation distances. The Working Group suggested:

The by-law should provide that a group home cannot locate closer than a specified
distance to another group home facility. This spacing requrement would alleviate
nmmicipal and commwmity fears concemmg concentration of group homes and over-
taxing of social/'educational facilities. The requirement could be expressed in urbamn by-
laws as a shding scale of 600 to 1000 feet depending upon the mumber of residents or a
standard distance m suburban or rural areas.

The City’s zoning by-law (No. 438-36) currently in force allows group homes in any residential
area, but requires a separation distance of 245 metres between them In other pre-amalgamation
mummicipalities, group homes are allowed m all residential zomes, albeit the separation distance
ranges between 300 metres and 800 metres.

Scarborough has a different zomng regime from the other former nmmicipalities. It is governed
by approxmmately 33 community by-laws, all of which require that group homes be at least 300
meires from any other group home, except for by-law no. 25278, the Upper Rouge — Hillside
Conmmnity by-law, which has a mininmmm separation distance of 300 meires.

Table 1 contains a list of separation distances used in the by-laws of today and pre-amalgamation
mumicipalities until 2007; it has been updated wherever information was available. This list is by
no means exhanstive and may not have captured all recent changes. Nevertheless, it suggests a
wide range of separation distances emploved by Ontarie nmumicipalities.

5 Support in land uvse planning principles for the definition of group homes and the use of
separation distances, and consideration of the City's jurisdiction in these matters under
the Planning Act, the Provincial Policy Statement, and the City's Official Plan.

The City of Toronto regulates the use of land through its Official Plan, zoning by-laws, minor
variances and other means. This authornty is granted by the Planning Act, which sets out the
grommd mles for land use planning in Ontario and describes how land uses may be controlled,
and who may control them The Official Plan sets out the nmmicipality's general plammmg goals
and pelicies that will guide foture land nse. Zoning by-laws set the miles and regulations that
control development as 1t occurs. Minor vaniances allow some relief from the zonmg by-law and
deals with mmor problems n meeting provisions in the zoming by-law. A minor variance does
not amend the zonmg by-law, but allows variations to specific by-law requrements on a site
specific basis, provided the applicable test under the Planning Act 15 met. In other words, it
simply excuses an mdividual property owner from a specific requirement of the by-law and
allows them to obtain a building permut. For this, one has to apply to the Committee of
Adjustment appointed by the City Council. The Committee’s decisions can be appealed to the
Ontario Municipal Board (OMB).

Under the Flarning Act, the Mimister of Municipal Affars and Housing may, from time to time,

izsue provincial statements on matters related to land use planning that are of provineial inferest.
In other words, the Provincial Policy Statement provides policy drection on matters of
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provincial interest related to land use planning and development. For mstance, the Provineial
Polcy Statement, 2005 contams overall pohcy directions to promote a plannmg system that
recognizes the unmplex mter-relationships among and between environmental, economic and
social factors m land use planning.

Before passmg a zonmg by-law, the City Council evaluates it agamst criteria such as:
« conformity with the official plan and compatibility with adjacent uses of land
« snitability of the land for the proposed purpose, mcluding the size and shape of the lot(s)
being created
« adequacy of vehicular access, water supply, sewage disposal
The Council’s decision about a zoning by-law nmst be consistent with the Provincial Policy
Statement issued under the Plannng Act.

As discussed m the previous section, a land use 13 determmed usually by lookmg at three
components — facilities, activities, and finctions — of land. No evidence has been provided by the
City of external mopacts such as parking, traffic, or garbage associated with group homes,
beyond those of a normal residential use. Wor can I find any analysis of the facilities, activities,
and fimctions of group homes that would ustify treatmg group homes as a separate use. On these
bases alone, one might choose to elimmate group homes as a separate use category. However,
because group homes are licensed facilities, are supervised, and their residents are cared for by
group home operators (as oppoesed to living independently), these facilites should be mamtamed
as a separate residential use for zonng purposes.

In its November 8, 2012, draft of the City-wide Zoning By-law (Appendix 1), the City of
Toronto uses the followmg definition of group homes:

Group home means premises used to provide supervised bving accommodation, licensed
or funded under the Province of Ontarie or Government of Canada legislation, for three
to ten persons, exchisive of staff. hiving together in a smgle housekeepmg unit because
they require a group living arrangement by reason of their emotional, mental, social or
physical condition or legal status.

Residential Care Home:

Means supervized living accommodation that may melude asseciated support services,

and 1s:

iv. Licensed or funded under Province of Ontario or Government of Canada legislation;

v.  Meant for semi-mdependent or group iving arrangements by reason of thew
emotional, mental, social or physical condition or legal status.; and

vi. For more than ten persons, exclosive of staff

The proposed definition keeps the terms “by reason of thelr emotional, mental, social or physical
condition or legal status” and allows 3 to 10 persons, as opposed to 6 to 10 m the by-law

currently i force.

According to the City’s Primer on Group Homes, published m 1984, the City’s reason for
himiting the mimber of residents to between 6 and 10 was the fact that the City defined a group of
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up to 5 unrelated persons, occupying a single dwelling unit, as a family'®. However, there may be
good planning reasons for niting the mumber of persons residing m one dwelling unit. Perhaps
an explanation based on the mtensity of the use, the density of the use, the character of the use,
the purpose of the use and the needs of the users is better way to clarify this point !

In any event, the range of 3 to 10 residents 15 consistent with the Inter-ministeral Workmg
Group’s suggestion, the Provincial Pohicy adopted m 1978, as well as the Municipal Act of 1980.
The Workmg Group considered any home with more than 10 residents as a small mstihition and
algmdthatsnrhmsutnhnmsbnn]dhelnﬂtedmltmdemmmﬂms The Metropolitan
TomntosSncm]Sermma.udemmgConnmttae report on group homes policy in 1979 also
suggested cappmg the maximum mimber of residents at 10,

I see mo reason for requirmg a minimum of 3 residents. A maxinmm mmber could be mustified
based on the infensity of use, mpact, and compatibility. In Haydon Youth Services v. Keaney
{Town) IPE"?"'*(“H::}'JM“}, the Ontano Mumicipal Board allowed a restriction on the mmber of
residents ].it.ringiuagmnphnmetnredlm impact and nerease compatibility. The Toronto
pInpudeli’y—Wldﬂ zonmng by-law could stipulate the maximum mimber of residents, but should
not set a miminmm. The provineial hicensing process also acts a confrol mechamism on the
activities of group homes.

In the case of residential care home, which m the City-wide Zonmng By-law 1s distinguished from
group home as a facility accommodating more than 10 residents. Here, there is a merit in having
a minimmm of 10 as this mumber s usually more than number of people living together m a home
setting and can be justified based on the intensity of use, negative mpact and mcompatibility that
It may cause.

The use of terms “by reason of ther emotional, mental, social or physical condition or legal
status” is problematic, as it, m noy view, refers to the personal characteristics or qualities of the
users of the facility. This could amount to “people zoning™ as per Bell v. The Qusen™ as well az
section 33(2) of Planning Act.”

In the Bell case, the personal quahification I question was whether occupants were family,
which triggered the enquiry imto marital' fanmly status, which the Court found inappropriate in a
zoming by-law. The Supreme Court agreed with a lower-court judge who had said that the by-law
“was not regulating the use of builldmg, but who used it.” The Supreme Court also agreed with
the appellate judge, who said:

" Primer on Group Homes. 1984 Tp 6.

" Toromto (Cin) Zoning By-law Ne. 118-2003, 1954 OMB.

" Uil amalzzmation in 1998, Metro Toronto was composed of the City of Toranto, the towns of Mew Toronto,

Mimice, Weston, and Leaside; the willages of Long Branch, Swansea, and Forest Hill; and the toamships of

Etobicoke, York, Morth York, East York, and Scarborough

B Haydon Vourh Services v. Eem:m!}‘(‘l‘m} 1997 OMEBRE 124

“Re.l]!w The Queen, [1979] 2 5.CF 212
TherdﬂmtsmhmnfﬂmlengAﬂmd&”Ihﬂamhmmpassabthmhmﬂ subsection 38 (1)

or section 41 does not inchwde the suthority to pass a by-law that has the effect of distinguishing between persons

who are related and persons who are unrelated in respect of the occupancy aor nse of a building or strocture or a part

of & unildmg or struchare, mchadmg the ocoupancy or use as & single howsekesping unit.”™
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I do not thmk personal qualifications of this type or other personal charactenstics or
qualities have even been suggested here as a proper basis for control of density or any
1ssue relevant to land use or land zonmg.

Case law subsequent to Bell, however, does not take such a strong position. Zoning defmitions
that refer to personal attributes have been upheld subsequently by the Courts. One such
example is Smith et al v. Township of Tiny 1980 (“Smith™), which came after Bell. In the

Smith case, Robins J. noted:

Land use restmcted to a parficular type or group of persons may be unreasonable or
discriminatory and hence ultra vires. However, in my view, a restriction based upon a
defimition of "family" which incorporates most types of amangement usual for people
living together as a simple housekeeping unit in premises commonly described as
"single family” dwellings cannot be said to be either unreasonable or discriminatory
or to constitute zoning based on the relationship of the cccupants. In mvoking the
defimition of "family” used in the by law, it appears to me the township emploved a
valid zoning device to regulate the "use” and "character” of residential premizes.

Upheolding a zonmg restriction based upon a definiion of "fammly”, he further added:

I do not read the judgment of Spence, 1., who spoke for the 3:2 majority in Bell, as
rendering mvalid every zonmg by-law making cccupation of residential premizses
referable to a defimition of "family” which mclides m it consangumity and marriage
simply because consangunity and marriage are incloded. The decision, n my
opmion, does not go that far and must be mterpreted m Light of the particular by-law
prelabition m i1ssue m the case and the Court's conclusion as to the unreasonable and
mequitable consequences which flow fromit...

However, m my view, a restriction based upon a defintion of "famuly" which
Imcorporates most types of arrangement usual for people living together as a simple
housekeeping unit in premises commonly described as "single-fanuly” dwellngs
camnot be said to be either unreasonable or discrmunatory or to constitute zonmg
based on the relationship of the occupants. In mveking the defnition of " fanuly”
used m the by-law, it appears to me the township employed a valid zoning device to
regulate the "use” and "character” of residential premmses. This argument of the
plaintiff mmst accordingly fail

The City, therefore, could argue that the reference to personal characteristics was merely a
convention Le. a general agreement on or acceptance of practice m plannimg to provide an
accurate defimifion of the “nse.”™ It could further argue that a separation distance has been apphied
to group homes and not to some other uses, m order to create a distinction based upon valid land-
use plamming grounds of positive deconcentration, mapact and compatibility. And for this, it

¥ Smith.et al v. Township qf Tiny (1980), 27 O 680 (Div. Ct.); leave to appeal refused (1980), 20 O.R. (2d) 661n
(Ons. C.A ).
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could rely upon the above as well as OMB decisions in the Haydon.'” Kitchaner Official Plan
Amendment (No. 58) 2010 1 (“Eitchener™), and Toronto (City) Zoning By-law No. 138-2003
2004 (*Devequ’™) cases.

Having said this, 1f we refer again to the recommendations of the Provincial Inter-ministerial
Working Group, which became the Provincial Policy on Group Homes, we find that there 15 no
reference to the charactenstics of the residents of group homes in its definition. The definition
without people’s characteristics seems to provide an adequate idea of what the use 15, The phrase
describing the residents” characteristics does not serve any valid legal or zoning purpose, in my
OpIioN.

Regarding the separation distance, the draft harmonized by-law states:

A group home or a residential care home mmst be 2 mininmm distance of 250 metres
from any lot contaiming an existing group home or residential care home, measured m a
straight Ine from nearest property line to nearest property line.

Although no clear documented evidence has been provided by the City, it 15 hikely that the City
chose 250 metres as it was the lowest minimmm distance prescribed and thus the least restrictive
measure among the six pre-amalgamation municipalities (East York, Etobicoke, North Yok,
Scarborough, Toronto, and York). In a memo to the Planning and Growth Commattes on June 4,
2012, the Acting Chief Planmer of the City of Toronto justified the 250-metre distance by stating
that this distance is consistent with the separation distance mtroduced by the City-wide
Mumicipal Shelters By-law 138-2003, which was upheld by the Ontario Municipal Board in 2004
(Toronto (City) Zoning By-law No. 138-2003) (pp. 9).

This argument can be rebutted on two pomts. First, wile there 1s merit mn the pomt, shelters are
different from group homes. Second, in Toronto (City) Zoning By-law No. 138-2003, 2004, the
OMB upheld the by-law because there were sound planning reasons for trying to avoid the
overconcentration of shelters, particularly family emergency shelters. Owerconcentration of
shelters could over-burden community services, mtensify the use of the area, and possibly
change the character of a neighbourhood permsanently. No such planning evidence or
qustification has been put forward by the City with respect to group homes. The 2010 OMB
decision Advecacy Centre for Tenants Ontarie v. Eitchenar (City) (20100 (“4CTO™) upheld the
udea of positive deconcentration as a vahd planning tool, but said that such efforts nmst be
balanced with the requirements of the Ontario Human Rights Code.

As discussed earlier, separation distances are a legitimate and valid zoning tool to nutigate the
mpacts, musances, and externalities generated by certam types of land use. However, I have not
found any documented evidence of any kind of negative extemality generated by group homes.
For example, since most of the residents of group homes do not drive, they do not contribute to
parking and traffic problems. It appears the separation distance was introduced as a compronuse

" Eaydon Tourth Services v. Eearney (Town) 1907 OMBR. 124,

¥ Fitchener Qfficial Plan Amendment (No. 58) 2010 OM.B.D. 666.

* Toronto (City) Zoning By-law No. 138-2003 2004 OM.E.D. No. 280,

* ddvecacy Centre for Tenants Ontario v. Eitchener (Cigy) (2010) OM.B.D. Case No. PLOS0S11.
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at the time solely to alleviate commumity fears concemng overconcentration of group homes and
over-taxing of social’educational facilities, while allowmg these homes to locate m residential
areas. Such fears alone, without any evidence of muisance caused by the use, are, however, not an
accepted land use plannmg rationale that would justify a separation distance.

On the other hand, n the case of residential care home, I would argue for a separation distance as
this 15 an accommodation with more than 10 residents that could merease the intensity of use,

negative impact and mcompatibility with i#s suromdmg.

The City's amendment to the zoming by-law to create drve-through facilities as a separate use
subject to separation distances presents itself as a usefinl model to rationalize a separate nse and
the separation distance associated with it. The amendment was based on a thorough study of such
facilities and ther fimctions and activities. The staff report to the Couneil on drive-throngh
facilities (dated August 26, 2002) presented a cogent and convincmg planning rationale for
making this a separate type of land nse. This drve-through study and its outcome should be used
as a guide for developing a planning rationale for distinguishmg other specific land uses.

6 a. Consistency of the City"s definition of group homes and use of separation distances
with the Ontario Human Rights Code and section 15 of the Canadian Charter of Rights and
Freedoms.

The Ontario Human Rights Code protects indiniduals with disabilities or percerved disabilities
from discrimination in several social areas, including the provision of services and cccupancy of
accommodation. Discrimmation under the Code can be dwect (such as a refusal to grant a job
becanse of disabality), indirect, or constmctive (adverse effect). The Code defmes constructive

discrimmation and the defences of bona fide occupational requirement or gquahification
(“BFOR") and undue hardship at section 11:

11. (1) A nght of a person under Part I iz mfriinged where a requrement,
qualification or factor exists that 1s not discrimmation on a prohibited ground but
that results in the exclusion, restriction or preference of a group of persons who are
identified by a prohibited pround of discrimmation and of whom the person iz a
member, except where,
{a) the requirement, qualification or factor is reasonable and bona fide m the
circumstances.
(k) it 15 declared in this Act, other than in section 17, that to discriminate
because of such ground & not an infringement of a nght.
(2) The Tribunal or a court shall not find that a requirement, gqualification or factor 1=
reasonable and bona fide in the croumstances unless it is satisfied that the needs of
the group of which the person is a member cannot be accommodated without undue
hardship on the person responsible for accommodating those needs, considering the
cost, outside sources of fundmg, if any, and health and safety requirements, if amy.

Social actors bound by the Code, such as the City of Toronto, have a duty to accommodate

mdividuals who are protected under the Code on the basis of grounds mentioned in the Code,
such as disabality. The City is required to make every reasonable effort, short of subjectmg itself
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to undue hardship, to accommedate a protected individual. If that individual can demonstrate that
he or she is the subject of discrimination, the burden shifts to the City to establish that the prima
facie discrimmatory standard can be justified.

In analysing these questions, the courts have identified two main issues:

=  whether a prima facie discrimimatory standard is a bona fide occupational requirement (a
“BFOR™), and

- whﬂhﬁramnmnndaﬁngﬂmhﬂividuﬂwnuldiupﬂsmmduﬁhardaﬁp on the impugned
party.

The first 1zsue, BFOR, reflects the concem that it would be unreasonable to prohibit employers
(or other social actors like the City of Toronte) fom imposing reasonable standards with regard
to the abilities required of persons employed in particular positions. For example, while a policy
requiring that all employees have the ability to see might be prima facie discTimmatory agamst
the blind, such a policy might be permissible as a BEOR for an airline pilot. 2

In British Columbia Public Service Employee Relations Commission v. BOGSEU (commonly

known as Meiorin),™ the Supreme Court of Canada adnpted a thres-part test to deternume

whether a particular standard, requirement, factor or male i3 a BFOR. Each of the following nmst

be established on a balance of probabilities (that is, “more likely than not™):

* The standard, requirement, factor or mle was adopted for a purpose rationally connected to
the fimction being performed;

* The standard, requirement, factor or mile was adopted m an honest and good faith belief that
it was necessary to the fulfillment of that purpose or goal: and

s The standard, requrement, factor or mile 1= reasonably necessary to the accomplhishment of
that purpose or goal. To show that the standard 15 reasonably necessary, it st be
demonstrated that it 1s mpessible to accommodate mdividuals sharmg the characteristics of
the claimant without imposing undue hardship.® Here the employer must thoroughly
consider all reasonable options for accommodation.

The Canadian Charter of Rights and Freedoms also protects certain nights. Any laws or
government programs that are meonsistent with the Charter are held to be of no force or effect.
The first step of a Charter analysis is to determme whether a particular law is a prima facie
mfringement of one of the rights protected by the Charter. If so, it remaims open to the state actor
{(in this case, the City) that passed the law to argue that the law 13 nevertheless justified under
section 1 of the Charter as being “demonstrably justified in a free and democratic society.”

Section 15 of the Charter provides as follows:

Equality before and under law and equal protection and benefit of law

1 Mote that nmmch of the case law refers to the obligations of an “emplover.” because the cases have arisen in the
employment context. The framework disoussed bere, however, spplies equally to group homes.

# Capadisn Human Rights Commizsion, “Preventing Discrimination: Bona Fide Occupational Requirement,”
online: htipe/wamw.chre-codpoca‘preventng discrimination/default-eng. aspe

#[1999] 3 SCR. 3.

* Ibid at 54. This test is essentially codified in s. 11{1) of the Code, which is reproduced sbove.
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(1) Every individual is equal before and under the law and has the right to the
equal protection and equal benefit of the law without discrmmnation and, m
particular, without discrimination based on race, mational or ethmic origin, colour,
religion, sex, age or mental or physical dizabihity.

Affirmative acfion programs

(2) Subsection (1) does not preclnde any law, program or activity that has as s
object the amelioration of conditions of dizadvantaged mdividuals or proups
mchding those that are disadvantaged becanse of race, national or ethnic ongin,

colour, rehigion, sex, ape or mental or physical disability.

The leading caze on section 15 is Andrews v. Law Society of British Columbia™ (“Andrews™). In

that caze, the Supreme Court of Canada articulated an interpretive framework for the application

of section 15 m equahity rights cases. In peneral terms, m order to prove discrimimation, a

clamant mmst show the following:

+  The law imposes {directly or indirectly) on the claimant a disadvantage {(in the form of a
burden or withheld benefit) in comparizon to other comparable persomns.

s The disadvantage iz bazed on a ground listed in or analogous to a ground listed n Section 15.

*  The disadvantage constiiutes an mpamment of the lnman digmiy of the clamant.

A claimant who establishes these three matters is entitled to a fmding of discrmination—

ing that the challenped law it in breach of section 13. The burden then shifts to the state
actor to ustify the discrmmatory law under section 1 of the Charter by followmg the steps laid
out by the Supreme Court of Canada m R v. Oakes™® (“Oakes™), section 1 of the Chartar
provides as follows:

The Canadian Charter of Rights and Freedoms gnarantees the rights and freedoms
set out in it subject only to such reascmable limats prescribed by law as can be
demonsirably mstified in a free and democratic society.

In Oakes, the Supreme Court unanimounsly laid down the following criteria to establich that a
himit & reasonable and demonstrably justified m a free and democratic society:

1. Suofficiently mportant objective: the law mmst pursne an objective that & sufficienthy
important to justify imiting a Charter right.

2. Rational connection: the law mmst be rationally connected to the objective.

3. Least drastic means: the law must mipair the right no more than is necezsary to accomplish
the objective.

4. Proportionate effect: the law must not have a disproportionately severe effect on the persons
to whom 1t apphies.

Where theze four criteria are met, a discrinnnatory law will be pernmtted to remam m force.
However, the Oakes test i a high standard to meet. Only in a very few cazes bas a law that has
been found to be prima facie discrimmatory been upheld under section 1 of the Chartfer.
Furthermore, all four parts of the Qalkes test nmst be met for a piece of legislation to be “saved”

¥ dnchrews v. Law Sociaty qf Britich Columbia [1989] SCR 143.
% R v. Oakes [1986] 1 5CR 103,
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—ifone of the parts of the test cammot be met, a court will not move on to examine the following
steps and the legislation will remain veid.

In the context of these provisions of the Ontario Human Rights Code and the Canadian Charter
af Rights and Freedoms and the tests mvelved m each, I now tum to the definition of group
homes in the City-wide Zoning By-law and the associated separation distance and subject them
to the two tests (the Code and the Charter).

The Ontarie Human Rights Code fest

Step 1: Was the standard, requirement, factor or rule adopted for a purpose rationally
connected fo the finciion being performed?

The focus at this step 13 not on the validity of the particular standard, but rather on the validity of
1ts more general purpase. On this score, the City has not clearly demonstrated the purpose of
using either the phrase “by reason of their emotional, mental, social or physical condition or
legal status™ m its defimition nor the purpose of the separation distance of 250 metres i 1ts
proposed Citv-wide Zoning By-law. The definition and the separation distance seem to have
been stply copied from definitions and measures put forward in the late 19705 and early 1920s.

I have not been provided with any clear evidence to show that these two provisions of group
homes have ever been examined and tested in relation to a planning purpose or objective. The
City documents prepared in late 1970z and earky 1980s suggest that the separation distance was
mtroduced to prevent overconcentration based upon some concerns that there would be nesative
externalities attached to group homes and therr overconcentration (as acknowledged m some
provincial documents).

The City, however, could arzne that the reference to personal characteristics was merely a
convention, a generally accepted practice in planming, to “make the bylaw specific and explicit™
and to provide an accurate definition of the land use. It could further argue that a separation
distance has been applied to group homes and not to some other uses, m order to create a
distinction between group homes and other uses. This distmetion 1= bazed upon valid land nuse
planning grounds of pozitive deconcentration, impact, and compatibility. And for thas, the City
could rely upon the OMB decisions in the Eitchener, Haydon, and Devenu cases cited earlier.

The 2010 OME decision m the ACTO case upheld the idea of positive deconcentration as a valid
planning goal but said that such efforts st be balanced with the requirements of the Ontaro
Human Rights Code. However, the City of Toronto has provided no clear evidence to support
this concern or its purpose iuachievin,ta'dzmmeutmtion, especially given the five fold increase m
group homes in the past 25 years or so”'

T Today, these are about 500 group homes in the City of Toronto. While a locational study of these facilities is
beyond the scope of this work, their sireet addresses suzgzest that most are located in the city centre. This pattern
could be a product of the restrictive by-laws prevalent in various pre-amalgamation suburban mumicipalities, as well
as the awallability of mansit, compywmity services, and other facilities in the centre. Feal estate prices also plaved a
role in siting group homes at the tme.
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Therefore the definition of and separation distance applied to group homes in the zoning by-law
does not mest the requirement of the first test under the Ontano Human Rights Code.

Step 2: Was the standard, requirement, factor or rule adopted in an honest and good
[faith beligf that it was necessary to the fulfilment of that muopoze or goal?

Omnce the legitimacy of the mmpusmed standard s more peneral purpose is established, the
mapugned party (the City) nmst demonstrate that 1t adopted the particular standard with an honest
and good faith belief that it was necessary to the accomplishment of #ts purpose, with no
mtention of discriminating agamst the claimant. Here, the analyzis shifts from the general
purpose of the standard to the particular standard itzelf

Even though there are reasonable concerns about the rational purpose behind the parts of
definition and separation distance, it appears that the City adopted the current wording of the
definition as well as the separation distance in good faith It 13 arpuably the first momicipality m
Omtarie (if not in Canada) that tried to clarify and implement the concepts of
deinstitutionalization and commumity hiving while dealing with stromg public opposition as well
as negative public perception of group homes (such as claims that they reduce nearby property
vahues, affact neighbourhood safety, and canse dismiptions).

The City followed the provincial objectives and interest m good faith, even though the provincial
policies and acts that governed the Citv had and still have conflicting language on group homes.
Clearly, the wording of the definition and the mclusion of separation distance were not motivated
by diserimination. Furthermore, the City was dealing with the group home zoning issue at a time
when the Ontario Human Rights Code and the Charter of Rights and Freedoms were very new
and not yet well understood.

Therefore the definition of and separation distance applied to group homes in the zonmg by-law
does meet the requirement of the second test under the Ontario Human Rights Code.

Step 3: It the standard, requirement, factor or rule reasonably necessary to the accomplishment
of that purpase or goal? It it possible to accommodate individuals sharing the chavacteristics of
the claimant without imposing undue hardship on the City?

To mest the third part of the Medorin test, the impugned party (the City) nmst demonsirate that
the impugned standard (the group home bry-law) 1s reasonably necessary to accomplish its
purpoese, which by this point has been demonstrated to be rationally connected to the fulfillment
of that purpose. The impugned party nmist estabhsh that it cannot accommeodate the claimant and
others adversely affected by the standard without iself experiencing undue hardship.

Aszessing the “reasonableness™ of a standard is therefore mextricable from assessing whether

undue hardship has been established. Put another way, the undue hardship analysis 1s part of
assessing whether a standard is reasonable, and this test is often where most of the analysis will
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occur. It has been held that i this analysis, the procedure to assess accommodation is as
maportant as the substantive content of the accommodation ™

I did mot find evidence that any other reasonable alternative options were considered by the City
m the past, although the City in the proposed by-law has adopted the least restrictive distance of
all the six pre-amalgamation mmmicipalities. Minor varances, site-specific zoning, and site plan
controls are among several other land use control options available, although these may be more
onerous. But I have not come across any evidence that these or any less discriminatory
approaches were considerad or whether any other real and meaning fil efforts were made to
accommpdate the needs of group homes wiile deciding upon the separation distance.

I have also not been provided with any evidence to support the conclusion that the removal of the
separation distance and the modification to the proposad definition of group homes will canse the
City any undue hardship. In the absence of any such evidence, one mught ask if the enforcement
of the current definition and separation distance 15, on the contrary, causing greater hardship for
the City (although no evidence to that effect has been provided to me either).

Therefore the definition of and separation distance applied to group homes m the zomng by-law
does not meet the requirement of the third test inder the Ontario Human Rights Code.

To remam withn the scope of work, the following section limits itself to the analysis of section
15 of the Charter as it applies to the City's by-law. Under section 13, the omis is on the claimant
to demonstrate the followmg test, not a public body such as the City m this case.

The Charter (sechion 13) test

Step 1. Does the law impose, direcily or indirectly, a disadvantage (in the form of a
burden or withheld bengfit) on the claimant in comparison with other comparable
persons?

The role of comparison at the first step is to establish a “distinction”. In the recent decision of
Withler v. Canada (Attorney General) 2011°°(“Withler™, the Supreme Court held that:

[1jnherent in the word “distinction” 15 the idea that the claimant is treated differently than
others. Comparizon 15 thus engaged, m that the claimant asserts that he or she 15 denied a
benefit that others are granted or carmries a burden that others do not, by reason of a

personal characteristic that falls within the enumerated or analogous grounds of's. 15(1).

In some cases, identifying the distinction will be relatively straightforward, becanse a law
will, on its face, make a distinction on the basis of an enumerated or analogous ground
(dwect discrinumation).... In other cases, establishing the distmction will be more
difficult, becanse what 15 alleged is mdirect discrimmation: that although the law purports

* pritich Columbia {Superintendent qf Motor Fehicles) v. Bririzh Columbia (Council qf Humran Righiz), [19949] 3
5.CR. B8, at para 66.
** withler v. Camada (Artorney General) [2011] 5CC 12
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to treat everyone the same, it has a disproportionately negative mpact on a group or
mdividual that can be identified by factors relating to emumerated or analogous grounds. -

With more recent cases, such as Withler, the focus at this stage of the analysis has been on the
distinction or disadvantage, rather than on identifying a comparator group. However, the
distinction or disadvantage may be llustrated in this case, for example, by the claimant’s
showmng that the law treats the claimant less favourably than it does a member of the comparator

group. In this case, persons with disabality living in group homes could be compared to
mdividuals who reside in regular family residences.

It is possible for a claimant suffermg from a disability to argue that the restrictive provisions m
City’s zoning by-law allow differential treatment of those who live in shared accommodation
(Le., group homes) becanse of their mental or physical abilities. The claimant could further argue
that by mcludmg the charactenistics of people housed in group homes, the City 1s m effect
making its mtention clear that people with disabilities are subject to additional restnictions and
prehibitions, nrelation to services and accommodation, resitictions that are not imposed on
people who do not have disabilities.

As mentioned before, the City could argue that a separation distance has been applied to group
homes to distinguish this land use from other land uses. This distinction is based upon valid land
use planning grounds, not upon the personal characteristics of persons who reside in group
homes. The reference to personal characteristics was merely a convention, an accepted practice
m planning, to provide an accurate definition of the “nse.” And for this argument, it could rely
upon the OME decisions in the Kitchener, Haydon, and Deveau cases.

In Haydon, the OMB niled:

The permussion for “group homes™ is in reality an exception that allows an mstitutional
use to locate withm a residential dwelling in a residential zone. As an exception, the by-
law can be specific and explicit. In addition, it is not discriminatory in the constitutional
meanmg, but 13 discrmunatory in the sense that a by-law mmst be m order to orgamze
land wse in such a fashion that a mumicipality can service and be satisfied that no adverse
mpact will befall the commumity.

In the absence of clear evidence (or cited evidence) from the City {or a claimant) gomg to the
Chartar test, as well as the uncertamty created by the jurisprudence, it is a hard to conclude
whether the Human Rights Tribunal or a court may find the law impose, dwrectly or indirectly, a
disadvantage or burden on the claimant.

Step 2: Is the disadvantage based on a ground listed in or analogous fo a ground listed in
section 15 of the Charter?

Yes, the current definition of group homes describes the people living in group homes by citing
their disabilities or status. Dhsabality is a hsted ground under section 15.

* IBid, at paras. 62, 64.
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Step 3 Does the disadvantage constifute an impairment of the lumean dignity of the

claimant?

mmmﬂmﬁua]nageufﬂutesthasshlﬂedmﬁﬂmthn “impamrment of nman

" requirement m Andrews, and now focuses on the less abstract concept of discrimination.
In Withler, the Supreme Court restated the question at this stage as “whether, having regard to all
relevant factors, the distinction the law makes between the claimant group and others

discriminates b}rperpetuatljg disadvantage or prejudice to the claimant group, or by stereotyping
it =31

“Discrmination” was defined by the Supreme Court m Andrews as follows:

. . . discTimmation may be described as a distmetion, whether intentional or not but based
on grounds relatmg to personal characteristics of the mdividual or group, which has the
effect of mposing burdens, obligations, or disadvantages on such mdividual or group not
imposed upon others, or which withholds or limits access to opportunities, benefits, and
advantages available to other members of society. Distinctions based on personal
characteristics attributed to an mdividual solely on the basis of association with a group
will rarely escape the charge of discTimmation, while those based on an mdividual's
meerits and capacities will rarely be so classed.

The analysis at this step involves locking at the ereumstances of members of the group and the
negative impact of the law on them. The moguiry 15 contextual and requires an examination of the
actual siuation of the group and the potential of the mipugned law to worsen their situation.
Withler suggests two manners m which substantive mequality may be established:

(1 by showing that the mpugned law, in purpose or effect, perpetnates preudice and
dizadvantage to members of a group on the basis of personal characteristics within
5. 15(1). Perpetuation of disadvantage typically occurs when the law treats a
historically disadvantaged group in a way that exacerbates the sitwation of the
group. Here, relevant evidence is that which goes to establishing a claimant’s
historical position of disadvantage or to demonstratmg existing prejudice agaimst
the claimant group, as well as the nature of the interest that is affected; or

(1} by showing that the disadvantage imposed by the law is based on a stersotype that
does mot comespond to the actual circumstances and characteristics of the
claimant or claimant group. T;'Pmﬂy,mhstﬂmtypmgrmﬂlsmpapemﬂmn
of prejudice and dizadvantage.

Withler requires that the focus of the analysis be on the actual mmpact of the mpugned law,
taking full account of social, political, economic, and historic factors concerning the claimant
group. The result may reveal differential treatment as disctiminatory becanse of prequdicial
mmpact of negative stereotypmg. However, the mquiry may alse show that differential treatment

Il
™ inerews, supra note 1 at 174-175.
** Withier, supra note 3 at paras. 35 — 38,
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15 required in order to improve the situation of the claimant group, in which case discrimination
and a violation of section 13, would not be established **

The claimant could argue that provisions m the City’s by-law are prejudicial towards them by
restricting the supply of housing for people with disabilities, diminishmg the well-being of
people with disabilities, perpetuating negative attimdes towards people with disabilities, and
mcreasing social costs for people with disabilities, as argued by The Dream Team m The Dream
Team v. The City of Toronfo 2012 at the Human Rights Tnbunal of Ontario.

It is also important to cite a ruling from the Mamtoba Court of Appeal, which said that a zommg
by-law breached section 15 of the Canadian Charter of Rights and Freedoms because it
restricted the location of group homes for older persons, people with disabilities, persons
recovermg from addictions, and discharged penal mmates to a hmited mimber of zones and
required nuninmm separation distances (dlcoholism Foundation of Manitoba v. Winnipeg
(City).* The City of Winnipeg did not offer any evidence to evaluate whether the infringement
could be justified under section 1 of the Charter. If there had been sufficient evidence to meet
the applicable test under section 1, m other words, the 4-part Oakes test, the violation of Section
15 could have been upheld.

Summary

While the provisions for group homes i the City of Toronto’s zoning by-law may (or may not)
be rational and created m good faith, m the absence of evidence that a different approach would
be an undue hardship on the City and its residents, it is difficult to regard it as meeting the
Ontario Human Rights Code test.

Under the Charter, section 15, it is possible that a claimant could convincingly argue that the
City’s by-law provisions on group homes treat them differently, single them out, and
discrimimate agamst them by perpetuatmg disadvantage or by bemg prejudicial to them. If a
claimant established these three findings at the Human Rights Tribunal or a court, the challenged
zomng by-law on group homes might be considered in breach of section 15 of the Camadian
Charter of Human Rights and Fresdoms.

I have also not been presented with a section 1 “case”™ by the City. 5o, the section 1 test of the
Charter analysis remains an open question. In the absence of evidence from the City or a
claimant, compounded by the uncertamty created by the jmsprodence, I wonld suggest that the
City err on the side of caution and modify the defimition of group homes and remove the

& b. Questions required by human rights analysis

Question 1: Are there reasonable alternative ways fo define the "group home" use other than the
definition in the November 8, 2012, draft of the City-wide Zoning By-law for the City of Torento

™ IBid, atpara 39.
* [1990] MLT. No. 212,
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and its reference to the terms "by reason of their emetional, mental, social or physical condition
or legal status “?

The suggested alternative defimitions of group home and residential care home are:

Group home means premuses used to provide supervised living accommodation as per the
requirements of its residents, heensed or funded under the Provmee of Ontarie or
Government of Canada legislation, for 2 maxinmm of ten persons, exclosive of staff,

living together m a single honsekeeping umit.

Residential Care Home:

Means supervised living accommodation that may include associated support services,
and 1s:

a) Licensed or fimded under Province of Ontano or Government of Canada legislation;
b} Meant for semd-mdependent or group hiving arrangensents; and

¢) For more than ten persons, exclusive of staff

Question 2: Dpes a separation distance between group homes in the City of Toronto draft by-law
accomplish the land use planning purpose/ebjactive for which it was designed?

No. The provision relating to separation distance should therefore be removed.

uestion 3: Are there reasonable alternative ways fo achieve the land use planning
purpose/objective other than through the separation distance provisions? If so, what are they?

Yes, within the current regime of the zoning by-law, there are other alternative ways to regulate
group homes, for mstance, through site-specific zonmg, site plan control or nunoer varance. But
they may be more onerous on the residents of group homes. The bigger question is: why are
group homes bemng subjected to such special, potentially excessive measures? Other than to
combat negative public perception, there is ne planning rationale for subjectmg this use to exira
Testrictive Zomng Imeasures.

In any event, site-specific zoming tends to result m the objection by immediate neighbours who
may agree that group homes should exist, bot do not want them next door. This process would be
more burdensome than the current by-laws which permit such uses as of night in residential
areas.

Site plan control 15 usually applied to large-scale developments. It allows the City to regulate
over and above the provisions in applicable zx:u.ing by-laws and consider the design and techmical
aspects of the proposed development to ensure it is attractive and compatible with the
surrounding area.

Minor variance is one mechanism currently available to allow a property owner to seek a
variance—that is, ask for rehef from the provisions of the by-law. In the City, these requests are
heard by a ]uca]l}’appnmtad body called a Committee of Adjustment (CoA). Such appeals are
meant only for “mmor” vanances to the by-law and not something major such as changes to the
use of land, which require an amendment to the by-law by City Council. The CoA holds public
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hearing on the application which allows input from the members of the mmediate commmmity
for or against the variance sought. However, this process can be divisive.

Given the prevailmg trends m planning thought, the City should devote more attention to
allowing o1 even requirmg appropriate nuxes of uses and less to separating them. The Provinee’s
Places to Grow Act 2005 encourages this approach.

Part of the group home zoning problem may be atiributed to the static nature of zonmg by-laws.
Cities change over time and so do uildmg types, development technologies, and the characters
of neighbourhoods. City governments often play catch-up n trying to ensure that their zoning
reflect these changes.

Performance zoming is another way to address the 13sue of the static nature of zonmg. The logic
of performance zoning goes like this — “Many zonmng provisions are really trymg to avoid a bad
impact on neighbours by creating distance between them or setting a numerical limit on some
dmension of development. Why don’t we just prohibit the bad impact and let the developer
figure out how to do 7 Elhott (2008, pp. 23-24). Performance zoning advocates for quantifying
the levels of noise, smoke, emissions, density, traffic and other bad mopacts that are tolerable at
the property lines. This approach makes a lot more sense for commercial and mdustrial land uses
where the amount of mmpacts can be “measured”. This level of fexibility makes it a useful tool,
but also makes it difficult to admmister. Currently, no large city has a zoning code based
completely on performance zoning. Chicago has used a hybrid approach for its manufacturmg
districts, using performance standards in addition. Vanations of this approach have alzo been
tried m the Town of Merinville, Alberta and in the “Eings™ m Toronto.

Perhaps a better approach to zoning is to inclade “dynamic™ standards that change over time in
predictable ways. One way of domg this is through “contextual” zonmg provisions in certam
situations, as Elliott (2008) suggests. For instance, instead of prescribing an exact distance for a
setback, the required setback could be linked to the predommant from setback of existing
buildings in the vicinity or to the setback used by either of the closest houses on either side.
Interestmgly enough, this approach is often used by property owners askmg for a mmor variance
before the Committee of Adustment.

Anpther example Elliott (2008, p. 176) proposes comes from land use separation distance
provisions n zommg by-laws. Cities ustifiably require that some land uses be separated from
others of the same type (e_g. adult uses from one another) or from uses of other types that are
percerved as sensitive (e.g. jails from schools). But the effect of these regulations can change
over timee. For example, if a new school 15 bult, it may carmry with 1t a “bubble”™ within which
adult uses or jails cannot be tuilt. Or, if a school closes down, that may open up new possible
activities on land that would previously have been too close to the school The pomt is that
zoning could be made more common-sensical, with some added fexibility so that it is easier to
keep pace with development trends and changing societal values, as also reflected i court
decisions.

Final Considerations
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Looking beyond group homes, the City of Toronto should subject the entire City-wide Zoning
By-law to a review under the Human Rights Code and Dizabilities Act, and the Canadian
Charter of Rights and Freedoms before adopting it. It should also mvest in developing a
Citizen's Guide to the City’s zoning by-law, which could mclude, among other thmgs,
clanfications about and considerations respecting sensitive or meompatible uses and a brief
rationale belind separation distances, if they are retamed.

Another moportant and a key player here 1s the Province. Provincial mterest in group homes and
the Provinee’s stand on separation distance for group homes should be consistent throughout all
1ts plannng and plannmg-related legislation and policy documents. To achieve this consistency,
first, the Province should remove the expression 'byreamufﬂuirenmﬁnm], mental, social or
physical condition or legal status™ from the definition of group homes in the two key pieces of
provincial legislation that guide nmmicipal governance—the Miunicipal Act and the City of
Toronto Act.

Second, the Provineial Policy Statement regarding planning should include references to the
Human Rights Code as well as the Accessibility for Ontarians with Disabilities Act ™ These
actions will help avoid any confiosion m the fiuture and bring further clarity to Provinee's respect
and commutment to its Human Rights Code and Disabilities Acf in planning matters.

A further way to mitigate fioture iman nights issnes conceming zoming is by mitiating an
educational program for mumicipal land use planners across Ontario to help them understand the
provisions of the Ontario Human Rights Code, the Accessibility for Ontarians with Disabilities
Act, and the Canadian Charter of Rights and Freedoms and ther implications for planning
policies and practice at the municipal level

“Thedm:m_ﬁrﬂnm with Dizabifities Act enacted in 2005 sets out accessibility standards to improve
the identification, remaoval, and prevention of bamriers faced by persons with disabilities. Therefore, it applies to
eroup homes as well.
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